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Chad Hayward, Acting District Ranger 

U. S. Forest Service 

Pinedale Ranger District 

29 East Fremont Lake Road 

Pinedale, Wyoming  82941 

 

Dear Mr. Hoelscher: 

 

Thank you for your Scoping Notice (2720) and attached map, dated March 17, 2020, and 

received in our office on April 6.  The U. S. Forest Service (Forest Service) is proposing to 

prepare an environmental analysis for the New Fork Lake Dam Modification Project (Project) 

and requested the U.S. Fish and Wildlife Service (Service) provide comments on the proposed 

Project.  The Project includes modifying the existing New Fork Lake Dam by lowering the outlet 

structure approximately 5.5 feet to allow access to existing water storage (increasing accessible 

water storage in New Fork Lake by 8,000 acre-feet), constructing a new seepage management 

system, raising the crest of the New Fork Lake Dam by 2.9 feet and abutments up to 8 feet, and 

dredging the Narrows between the upper and lower lakes.  The Project is located on the Pinedale 

Ranger District of the Bridger-Teton National Forest, Sublette County, Wyoming.   

 

You have requested information regarding species listed under the Endangered Species Act of 

1973, as amended (ESA), 16 U.S.C. 1531 et seq.  In response to your request, the Service is 

providing recommendations for protective measures for threatened and endangered species in 

accordance with the ESA.  We are also providing recommendations concerning migratory birds 

in accordance with the Migratory Bird Treaty Act (MBTA), 16 U.S.C. 703, and the Bald and 

Golden Eagle Protection Act (Eagle Act), 16 U.S.C. 668.  Wetlands are afforded protection 

under Executive Orders 11990 (wetland protection) and 11988 (floodplain management), as well 

as section 404 of the Clean Water Act.  Other fish and wildlife resources are considered under 

the Fish and Wildlife Coordination Act, as amended, 16 U.S.C. 661 et seq., and the Fish and 

Wildlife Act of 1956, as amended, 16 U.S.C. 742a-742j. 

 

In an effort to expedite information sharing, we created an Information, Planning, and 

Conservation System (IPAC), available on-line at http://ecos.fws.gov/ipac/.  IPAC can be used to 

identify any potential federally listed species or critical habitat in your Project area by using the 

"Initial Project Scoping" tool.  For species identified by IPAC, you should review the 

recommendations and measures at http://www.fws.gov/wyominges/species_endangered.php.  
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Recommendations 

 

The National Environmental Policy Act (NEPA) analysis should disclose the full extent of 

proposed development, as well as the direct and indirect effects of all aspects of the Project and 

the cumulative impacts of past, present, and reasonably foreseeable future actions regardless of 

who is responsible for those actions. 

 

Colorado River Fish/Depletions 

 

Formal interagency consultation under section 7 of the ESA is required for projects that may lead 

to depletions of water from any system that is a tributary to the Colorado River.  Federal agency 

actions resulting in water depletions to the Colorado River system may affect the endangered 

bonytail (Gila elegans), Colorado pikeminnow (Ptychocheilus lucius), humpback chub (Gila 

cypha), and razorback sucker (Xyrauchen texanus), and their designated critical habitats.  Critical 

habitat is designated for Colorado River Fish in Colorado and Utah in downstream riverine 

habitat in the Yampa, Green, and Colorado River systems (see 50 CFR 17.95(e)).  For additional 

information, see Federal Register notice (59 FR 13374; March 21, 1994).    

 

In general, depletions include evaporative losses and consumptive use of surface or groundwater 

within the affected basin, often characterized as diversions less return flows.  Project elements 

that could be associated with depletions include, but are not limited to:  ponds, lakes, and 

reservoirs (e.g., detention, recreation, irrigation, storage, stock watering, municipal storage, and 

power generation); drilling, hydraulic fracturing and completion of oil and gas wells; hydrostatic 

testing of pipelines; water wells; dust abatement; diversion structures; and water treatment 

facilities.  Any actions that may result in water depletions should be identified.   

 

An analysis for this Project of the water depletion should include:  an estimate of the amount and 

timing of the average annual water use (based on reservoir input and consumptive use) over the 

life of the Project and methods of arriving at such estimates; location of water use or where 

diversion occurs, as specifically as possible; if and when the water will be returned to the system; 

and the intended use of the water.  This analysis will assist the Service in assessing depletion 

impacts during section 7 consultation, including an evaluation if this Project has any downstream 

effects of meeting flow recommendations in designated critical habitat in the Green River.  

Depending on Project details, the Service may have more specific questions regarding the 

potential consumptive use of the water. 

 

Migratory Birds 

 

Under the MBTA, the Eagle Act, and Executive Order 13186 (66 FR 3853; January 17, 2001), 

federal agencies have an obligation to protect all species of migratory birds, including eagles and 

other raptors, on lands under their jurisdiction.  The Service has identified bird species of highest 

conservation priority in the 2008 Birds of Conservation Concern Report 

(www.fws.gov/migratorybirds/pdf/management/BCC2008.pdf).  In accordance with the Fish and 

Wildlife Conservation Act (16 USC 2912 (a)(3)), this report identifies “species, subspecies, and 

populations of all migratory nongame birds that, without additional conservation actions, are 
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likely to become candidates for listing” under the ESA.  This report is intended to stimulate 

coordinated and proactive conservation actions among federal, state, and private partners. 

 

The MBTA, enacted in 1918, prohibits the taking of any migratory birds, their parts, nests, or 

eggs except as permitted by regulations.  Section 703 of the MBTA states, “Unless and except as 

permitted by regulations ... it shall be unlawful at any time, by any means or in any manner, to ... 

take, capture, kill, attempt to take, capture, or kill, or possess ... any migratory bird, any part, 

nest, or eggs of any such bird....”.  On December 22, 2017, the Department of the Interior 

Solicitor’s Office issued an opinion that the MBTA’s prohibitions on pursuing, hunting, taking, 

capturing, killing, or attempting to do the same apply only to affirmative actions that have as 

their purpose the taking or killing of migratory birds, their nests, or their eggs.  While the binding 

opinion of memorandum M-37050 states that the MBTA prohibition on the taking or killing of 

migratory birds applies only to deliberate acts, Project activities should avoid, to the extent 

possible, sensitive periods and habitats to conserve healthy populations of migratory birds.  

Examples of protection measures include conducting Project activities outside critical breeding 

seasons for migratory birds, avoiding or minimizing impacts near rookeries and other 

breeding/nesting sites, minimizing temporary and long-term habitat losses, and mitigating the 

unavoidable loss of unique habitats.  If land-disturbing activities occur in the spring or summer, 

conducting surveys can identify the presence of sensitive nesting species and habitats in and near 

the Project.  Depending on the species of interest, surveys may extend out to 1 mile from the 

Project boundary for eagles, ESA-listed species, and other species sensitive to human activities. 

 

The Eagle Act protections include provisions not included in the MBTA, such as the protection 

of unoccupied nests and a prohibition on disturbing eagles.  Specifically, the Eagle Act prohibits 

knowingly taking, or taking with wanton disregard for the consequences of an activity, any bald 

or golden eagle or their body parts, nests, chicks or eggs, which includes collection, possession, 

molestation, disturbance, destruction, or killing.  The term “disturb” is defined as “to agitate or 

bother a bald or golden eagle to a degree that causes, or is likely to cause, based on the best 

scientific information available, (1) injury to an eagle, (2) a decrease in its productivity, by 

substantially interfering with normal breeding, feeding, or sheltering behavior, or (3) nest 

abandonment, by substantially interfering with normal breeding, feeding, or sheltering behavior” 

(50 CFR 22.3 and see also 72 FR 31132).  

 
The Eagle Act includes limited exceptions to its prohibitions through a permitting process.  The 

Service has issued regulations concerning the permit procedures for exceptions to the Eagle Act’s 

prohibitions (81 FR 91494; December 16, 2016), including permits to take golden eagle nests which 

interfere with resource development or recovery operations (50 CFR 22.25).  The regulations identify 

the conditions under which a permit may be issued (i.e., status of eagles, need for action), application 

requirements, and other issues (e.g., mitigation, monitoring) necessary in order for a permit to be 

issued.  For additional recommendations specific to Bald Eagles please see our Bald Eagle 

information web page (https://www.fws.gov/mountain-prairie/es/wyoming/Species/BaldEagle.php). 

 

We appreciate your efforts to ensure the conservation of endangered, threatened, and candidate 

species and migratory birds.  If you have questions regarding this letter or your responsibilities  
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under the ESA and/or other authorities or resources described above, please contact Lynn Gemlo 

of my office at the letterhead address or phone (307) 757-3711. 

 

      Sincerely, 

       

       

 

          for  Tyler A. Abbott 

      Field Supervisor 

      Wyoming Field Office 

 

cc:    FWS, Nonnative Fish Coordinator, Upper Colorado River Endangered Fish Recovery  

Program, Lakewood, CO (K. McAbee) (kevin_mcabee@fws.gov) 

 FS, Acting District Ranger, Pinedale Ranger District, Pindale, WY (C. Hayward)  

  (chad.hayward@usda.gov) 

 WGFD, Statewide Habitat Protection Program, Cheyenne, WY (wgfd.hpp@wyo.gov) 

NATHAN 

DARNALL

Digitally signed by 

NATHAN DARNALL 

Date: 2020.04.24 

14:15:15 -06'00'


